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DEPOSITIONS CAN BE time-consuming and expensive, especially
when opposing counsel interferes by interposing meritless objections
and instructions not to answer. If possible, it is best to resolve these
issues on the record. When opposing counsel instructs the witness not
to answer a question, ask for the basis of the instruction. If the
grounds are something other than that the answer would call for priv-
ileged information, the instruction is typically improper. A depo-
nent is obligated to answer a question at deposition “unless it per-
tains to privileged matters or deposing counsel’s conduct has reached
a stage where suspension is warranted.”1 If the answer does not call
for privileged information (e.g., attorney-client), meet and confer with
opposing counsel on the record about the merits, or lack thereof, of
the instruction. Sometimes it may be appropriate to consider calling
the judge to intervene in resolving the dispute immediately. If the court’s
assistance is required, call when the judge is not likely to be on the
bench and ask the clerk if the judge is willing to hear the matter infor-
mally. In order to determine whether the court will entertain such a
request, ask for the judge’s permission early in the case to call should
disputes arise during depositions.

If calling the judge does not appeal to you and if opposing coun-
sel refuses to budge on the instruction not to answer, your recourse
is filing a motion to compel. It is important to point out that com-
pleting the deposition on other matters does not waive the right at a
later time to move for an order compelling the answer or production
of information sought.2

If a deponent fails to answer a question, the deposing party may
adjourn the deposition and file a motion to compel.3 While the
motion to compel must be “made no later than 60 days after the com-
pletion of the record of the deposition,”4 seeking an order on an ex
parte basis is preferable since the facts of the deposition will still be
fresh in your mind and make the partner on your case happy. Indeed,
ex parte orders may be obtained to control deposition scheduling.5

As you prepare your moving papers, keep in mind that when a depo-
nent refuses to answer any question he “bears the burden of justifying
such refusal on the motion to compel.”6 If the deponent cannot satisfy
this burden, the court “shall order that the answer be given…on the
resumption of the deposition.”7 Moreover, the motion should indicate
that parties have wide latitude to conduct discovery by taking deposi-
tions. As with discovery generally, deposition questions may relate to
“any matter, not privileged, that is relevant to the subject matter…if
the matter either is itself admissible in evidence or appears reasonably
calculated to lead to the discovery of admissible evidence.”8 Through
unwarranted objections and improper instructions not to answer,
opposing counsel and the deponent plainly interfere with legitimate dis-
covery efforts.

A case on point is In re Marriage of Lemen.9 In Lemen, the wit-
ness, Goodman, appeared for deposition and was represented by
attorney Dorsey. Goodman refused to answer 28 questions at the depo-
sition.10 The deposing party moved to compel answers and sought sanc-
tions against Dorsey and Goodman. The trial court granted relief, find-

ing “Dorsey’s conduct…went beyond his duty to protect Goodman
from harassment and that he was a harassing element at the deposi-
tion.”11 The appellate court affirmed and determined that “[t]he con-
duct of Goodman and Dorsey appears part of a calculated course to
frustrate the achievement of the legitimate purposes of discovery.”12

If opposing counsel used objections and instructions to stifle dis-
covery, as the attorney in Lemen was found to have done, say this in
your brief and request that the court order the deponent to respond
to the questions he or she wrongfully refused to answer at the depo-
sition and that deponent appear at the continuation of the deposition.

When filing a motion to compel deposition answers or an ex
parte application for an order compelling deposition answers, include
with the moving papers a proposed order and a separate statement
of deposition questions and responses at issue. Pursuant to California
Rule of Court 3.1345, “[a]ny motion involving the content of
a…response to [a deposition question] must be accompanied by a sep-
arate statement” that includes “[t]he text of the” deposition question,
“[t]he text of [the] response,” and a “statement of the factual and legal
reasons for compelling further responses.”

The exact question and response must be stated in the separate
statement that accompanies the moving papers. Therefore, a copy of
the deposition transcript should be available when the motion is
being drafted. Accordingly, consider ordering the transcript on an expe-
dited basis so the matter can be presented to the court as soon as pos-
sible. If the deponent was instructed not to answer basic, nonprivi-
leged, and plainly relevant questions, and if the trial date is rapidly
approaching, spending the extra money to expedite the transcript is
a good investment for you and your client.

Although a judge would  rather see you and your adversary work
out disputes arising at depositions informally, sometimes seeking
court intervention is the only viable remedy.  Follow these steps to
file a strong motion to compel and get the answers you deserve.   n
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